California Fair Political Practices Commission

MEMORANDUM
To: Chairman Getman, Commissioners Downey, Knox and Swanson
From: Hyla P. Wagner, Senior Counsel
Luisa Menchaca, General Counsel
Date: November 21, 2002
Subj ect: Pre-notice Discussion of Amendmentsto Regulation 18116:

Reports and Statements; Filing Dates

Summary: Under regulation 18116, most reports and statements to be filed
under the Act that fall due on a weekend or holiday may be filed on the next business
day. This memorandum examines the issue raised by Colleen McAndrews of Bell,
McAndrews, Hiltachk and Davidian of whether the weekend/holiday extension for filing
reports and statements should be amended to also apply to late contribution and late
independent expenditure reports, except those due on the weekend immediately prior to
an election.

A. 24-Hour Late Reportsand Election Cycle Reports. The Act requires
candidates and committees that make contributions or independent expenditures of
$1,000 or more during the “late period” to file reports of such transactions within 24
hours. (Sections 84203, 82036, 84204, 82036.5.) The late period is defined as 16 days
prior to the election. (Sections 82036 and 82036.5.) For each election, the late period
includes three weekends. The obligation to file late reports has been in the Political
Reform Act since its passage in 1974 (then sections 84206 and 84207), although the
reports were initially required to be filed within 48 hours instead of the current 24 hours.

Proposition 34 recently expanded the requirement for 24-hour reports of
contributions and independent expenditures of $1,000 or more, by adding sections 85309
and 85500. These sections require state candidates and committees that file
electronically to file electronic reports of contributions or independent expenditures of
$1,000 or more received or made during the “election cycle’ within 24 hours. The
“election cycle’ is defined as the 90 days prior to an election. (Section 85204.)

The traditional late reports and the electronic 24-hour reports are independent, but
overlapping requirements. All candidates and committees are required to file traditional
late reports for state and local elections. In contrast, only state candidates and
committees that meet the thresholds for filing electronically must file the election cycle
reports. The traditional late reports are filed on paper forms, by fax or overnight delivery.
The election cycle reports are filed electronically.
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The same information is provided on both the late reports and the election cycle
reports. (A sample late contribution and late independent expenditure report is attached
as Appendix 3.) Thus, the election cycle reports essentially duplicate the late reports
during the last 16 days before a state election. State electronic filers generally submit an
electronic 24-hour report and file a paper copy to satisfy both their election cycle and late
reporting obligations.

The online disclosure provisions of the Act also reference the 24-hour reports.
The online disclosure provisions were added to the Act in 1997 (sections 84600 to
84612), mandating electronic filing for state candidates and committees that meet certain
financial thresholds. With respect to administering the electronic filing system, section
84602 states that the Secretary of State shall:

“(d) Make al the datafiled available on the Internet in an easily
understood format that provides the greatest public access. The data shall
be made available free of charge and as soon as possible after receipt. All
late contribution and late independent expenditure reports, as defined by
Sections 84203 and 84204, respectively, shall be made available on the
Internet within 24 hours of receipt. ...”

The Online Disclosure Act predated Proposition 34 and the 24-hour election cycle
reports, however, presumably the same disclosure requirement applies to them. The
Secretary of State’s Cal Access system makes electronically filed 24-hour reports
available to the public immediately upon being filed, whether they are late reports or
election cycle reports.

B. The Weekend/Holiday Extension. In 1977, the Secretary of State's office, in
its capacity as filing officer, requested an opinion from the Commission as to whether the
deadline for filing statements and reports under the Act was extended to the next business
day if the deadline fell on aweekend or a holiday. Then, as now, sections of the
Government Code and the Code of Civil Procedure provided an extension of time for
filing a document if a deadline falls on a weekend or holiday.

Government Code 6707 provides as follows:

“When the last day for filing any instrument or other document with a
state agency falls upon a Saturday or holiday [defined to include Sundays|,
such act may be performed upon the next business day with the same
effect asif it had been performed upon the day appointed.”

The Secretary of State' s office asked whether this extension applied to reports due
under the Act. In response, the Commission adopted the first version of regulation 18116
which stated:

“Whenever the Political Reform Act requires that a statement or report
be filed prior to or not later than a specified date or during or within a
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specified period, and the deadline falls on a Saturday, Sunday or official
state holiday, the filing deadline for such a statement or report shall be
extended to the next regular business day.”

In 1981, the Commission amended regulation 18116 to specifically state that the
deadline for late reports was not extended if it fell on aweekend or aholiday. The
rationale for excluding late reports from the weekend/holiday extension was stated in a
staff memorandum as follows:

“The staff recommends adopting a provision to require reporting of late
contributions and expenditures under Government Code Sections 84206
and 84207 in order to clarify that these contributions must be reported
within 48 hours, even if the time for filing ends on a Saturday, Sunday or
holiday. Most elections are held on Tuesdays, and if reports are held over
to Monday before the election, much of the value of the late reporting
provisionswill belost.” (Statement of Reasons attached to Notice of
Proposed Amendment of Regulation 18116, for the May 4, 1981,
Commission meeting.)

Severa changes to the late reports sections have been made by legidation. In
1985, the time period for filing late reports was reduced from 48 to 24 hours, and the late
report sections were renumbered to 84203 and 84204. (Stats. 1985, c. 1456, 8§ 18.) The
legislation that made this change was SB 726, a Commission sponsored bill, introduced
by Senator Dan McCorquodale. SB 726 grew out of the FPPC'’ s efforts to reexamine the
Political Reform Act ten years after its passage through an advisory group including
county clerks, the Secretary of State, legidative staff and private practitioners. SB 726
attempted to reduce the complexity of campaign reporting and ensure that useful
information on contributions and expenditures was provided to the public in atimely
manner.

The following are some excerpts of the legidative history of SB 726 regarding
changing the deadline for the late reports from 48 to 24 hours. The Senate Floor Analysis
stated:

“In the final stages of an election it is of great importance that reports on
contributions and expenditures become available as promptly as possible.
... Current law requires contributions and independent expenditures of
$1,000 or more, when made after the closing date of the last pre-election
report and before the day of the election, to be reported within 48 hours.
The proposed legidation would change this to 24 hours.”

FPPC Chairman Dan Stanford stated as follows in aletter in support of SB 726:
“In addition, SB 726 would require that ‘late contributions’ and ‘late

independent expenditures’ of $1,000 or more which are made or received
during the 12 days immediately prior to an election must be reported
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within 24 hours, rather than 48 hours under current law. This new
provision will ensure that the public receives timely information in the
closing days of acampaign.” (Letter from Chairman Dan Stanford to
Assemblyman Johan Klehs dated July 16, 1985.)

The City Clerk of San Diego, Charles Abdelnour, writing in support of the
legidlation, addressed the late reports as follows:

“One area of disclosure which istightened in SB 726 has caused great
concern in our local political races and should be strengthened even more.
That is the reporting of late contributions. Currently, late contributions
must be reported within 48 hours. This bill would reduce that time to 24
hours. However, this has been interpreted to mean that a report of late
contribution must be in the hands of a guaranteed over-night delivery
service by that time and, therefore, not necessarily in the hands of the
filing officer for another 24 hours.

This has led to a campaign practice in our local jurisdiction where
money is received on the Friday before an election and spent on last
minute ‘hit pieces” The filing officer, because Saturdays and Sundays are
non-work days and not counted toward the time limit, is not informed until
the Tuesday, election day. It isthen too late to disseminate the
information to the public.” (Letter From Charles Abdelnour to Senator
McCorquodale, dated August 15, 1985.)

Senator McCorquodal€'s letter to the Governor Deukmejian urging his approval
of SB 726 stated:

“Reporting requirements for contributions which occur latein a
campaign are strengthened. In the final stages of acampaign, itis
essential that reports become available promptly.” (Letter from Senator
McCorquodale to Governor Deukmejian, dated September 16, 1985.)

After the passage of SB 726, the Commission adopted a conforming amendment to
regulation 18116 to refer to the new 24-hour filing deadline for late reports.

In 1995, another minor change was made to late contribution reports by
legidlation when the 24-hour late report time frame proved to be too short for in-kind
contributions. Senator Tim Ledlie authored SB 904 to extend the reporting deadline for
late in-kind contributions, which by nature, are harder to track than monetary
contributions. According to the Senate bill analysis, there had been several instances
where candidates had received late in-kind contributions but were unaware either of
contribution itself or of the value of the contribution. These situations resulted in the
candidate violating the late reporting requirements of the Act, thus making them subject
to fines and penalties. With the support of the Commission and the Secretary of State,
section 84203.3 was added to the Act extending the deadline for reporting late in-kind
contributions from 24 to 48 hours. Section 84203.3 further provides that a candidate or



Memorandum to Commission

Page 5

committee that makes a late in-kind contribution must notify the recipient in writing of
the value of the contribution within 24 hours. In 1996, the Commission adopted a
corresponding amendment to regulation 18116, stating that the weekend/holiday
extension does not apply to notice by a contributor of the value of alate in-kind
contribution required by section 84203.3.

C. Current Regulation 18116. This background leads to the current version of
regulation 18116, which states:

“Whenever the Political Reform Act requires that a statement or report
be filed prior to or not later than a specified date or during or within a
specified period, and the deadline falls on a Saturday, Sunday or official
state holiday, the filing deadline for such a statement or report shall be
extended to the next regular business day. This extension does not apply
to late contribution reports required by Government Code Section 84203,
late independent expenditure reports required by Government Code
Section 84204, or notice by the contributor of alate in-kind contribution
required by Government Code Section 84203.3.”

D. Proposed Change. Ms. McAndrews has suggested changing regulation
18116 to state that the weekend/holiday extension that applies to regular campaign
reports also applies to late reports, except on the weekend before the election. (The
regulatory language proposed by Ms. McAndrews is set forth in Appendix 1.)

In addition, during consideration of the Proposition 34 regulations implementing
the 24-hour election cycle reports (regulations 18539 and 18550), staff and
Commissioners discussed whether the weekend/holiday extension of regulation 18116
applied to the 24-hour eection cycle reports, and concluded that it did. This conclusion,
however, was based on the facts that regulation 18116 did not specifically exclude the
new Proposition 34 election cycle reports from the extension (though regulation 18116
predated the election cycle report sections), and that candidates were obligated to file
24-hour late reports on the two weekends before the election anyway. (Minutes of
December 7, 2001, Commission meeting.) Because the Commission is now considering
changing the late report filing requirement, it is appropriate also to examine whether the
electronic election cycle reports should be included in the weekend/holiday extension.

In considering the proposed change, the questions to be examined are whether we
are acting within statutory authority and whether it is otherwise desirable to apply the
weekend/holiday extension to reports required to be filed within 24 hours during the
16-day late period and/or the 90-day election cycle period.

E. Statutory Authority. The Commission has broad authority to interpret the
Act through regulations. The Commission has “primary responsibility for the impartial,
effective administration and implementation” of the Act. (Section 83111.) The
Commission’s authority to interpret the Act includes the express power to “adopt, amend
and rescind rules and regulations to carry out the purposes and provisions’ of the Act,
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provided such regulations are consistent with the Act and other applicable law, and to
iSsue opinions to requestors about their duties under the Act. (Sections 83112 and
83114.)

In interpreting statutes, one looks to the plain meaning of the statute and its
legidlative history, applying reason and common sense to interpret the statute consistent
with its purposes. (See, e.g., Halbert’s Lumber, Inc. v. Lucky Sores, Inc., 6 Cal.App.4th
1233, 1238-1239 (1992).) The Commission’s authority to implement the Act through
regulations has been upheld in Californians for Political Reformv. Fair Political
Practices Commission, 61 Cal.App.4th 472 (1998) (upheld administrative overhead
exception to regulatory definition of “contribution”); Watson v. Fair Political Practices
Commission, 217 Cal.App.3d 1059 (1990) (upheld regulation 18901 interpreting section
89001’ s statutory prohibition on newsletters and other mass mailings); and Consumers
Union v. California Milk Producers Advisory Bd., 82 Cal.App.3d 433 (1978) (upheld
regulation 18707.4 [then 18703] creating a narrow exception from disqualification for
members of boards or commissions, who by law, are required to come from the industry
that the board or commission regulates). In these cases, the courts have given deference
to the Commission’s administrative interpretation of the Act. In Californians for
Palitical Reform, supra, the court stated that *because of the agency’s expertise, its view
of a statute or regulation it enforces is entitled to great weight unless clearly erroneous or
unauthorized.” (Id. at 484.)

In this situation, the Act itself does not contain a specific section concerning the
deadline for filing statements that fall due on a weekend or holiday, as many other
statutes do. Therefore, we must examine whether it is within the authority of the late
reports and election cycle statutes (sections 84203, 84204, 85309 and 85500) and
Government Code section 6707, set forth above, to make this change.

The primary purpose of the late reports and election cycle reports statutes is to
provide rapid public disclosure of large contributions and independent expenditures made
during the time period close to an election. Rules of statutory construction would suggest
that where a statute clearly states that disclosure of atransaction must be made within 24
or 48 hours, such a specific provision would override a general rule applicable to reports
filed under the Act, such as the weekend/holiday extension. In addition, when changes to
the late reports deadline have been made in the past, they have been made by legidation.

However, the concept of the weekend/holiday extension is expressly authorized
by Government Code section 6707. In addition, the scope of the proposed changeis
small, and as long as the disclosure goa of the statutes is upheld, it is reasonable that this
change can be made by regulation rather than requiring legislation. We conclude that the
Commission would be acting within statutory authority to apply the weekend/holiday
extension to late reports and/or election cycle reports so long as such a change does not
thwart the heightened public disclosure goals of those statutes.
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F. Policy Considerations. Considering this proposed regulatory change requires
the Commission to mesh the disclosure goals of the statute with the practicalities of

reporting.

The arguments for applying the weekend/holiday extension to late reports (except
on the weekend immediately prior to the election) have been presented by Ms.
McAndrews. Ms. McAndrews' letter to the Commission concerning this issue, dated
March 8, 2002, is attached as Appendix 2. Summarizing, committees and practitioners
find that they are staffing their offices on the weekend and sending documents by
overnight mail to timely file late reports with city and county offices that are closed.
Most local clerk’s offices are not open on the weekends before an election. Practitioners
report that many times the unstaffed city or county fax machines cannot successfully
accept the late reports that are filed because they are out of paper, etc. Ms. McAndrews
points out that because of the closed offices, for many of the late reports filed on the
weekends, the public does not receive the disclosure until Monday.

This point is well taken. Under the Act, duplicative or burdensome reporting
requirements sometimes arise, and the Commission tries to reduce these if possible.

Several competing considerations exist involving disclosure and enforcement.
First, a handful of local jurisdictions with online disclosure of campaign finances make
use of the reports filed on the weekend, as does the Secretary of State with respect to state
candidates. Also, the fact that late reports are filed on the weekend and are waiting at
local clerks offices first thing Monday morning may enable the clerks to make that
disclosure available early on Monday. Applying the weekend extension, the information
from Saturday or Sunday might come in late Monday, and would possibly not be
available until Tuesday.

In addition, the Enforcement Division has expressed concern that this proposal
complicates the deadline for filing late reports and will make it harder to monitor timely
filing of late reports. There are always a sizeable number of violations for failure to
timely file late reports, and this change will make it somewhat harder for local clerks and
enforcement staff to detect late report violations. In terms of the late report filing
instructions to committees, it also resultsin a dightly more complicated rule. Instead of
telling committees “late reports must be filed within 24 hours,” the new rule will be that
“late reports must be filed within 24 hours, however, the weekend/holiday extension
applies, except on the weekend prior to the election.” From the Enforcement Division's
perspective, filers might use this change to claim they did not know the late reports
deadline.

With respect to the 24-hour election cycle reports, the rationale for including them
in the weekend/holiday extension islessclear. A statefiler's electronic report of a
contribution or independent expenditure isimmediately posted on the Secretary of State’s
website when it is sent in. The disclosure is immediate, and the argument that the filer is
struggling to file reports to a closed government office does not apply. On the other
hand, the election cycle covers alonger period than the traditional late period (90 days
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versus 16), making it more of aroutine campaign report, and this may argue that the
standard weekend/holiday reporting extension should apply. In addition, ssmplicity
argues that the same rule should apply to both the late reports and the election cycle
reports, especially since these are similar and overlapping requirements.

G. Filing Officers. Most local city and county clerk’s offices are not open on
the weekend before elections. The Secretary of State is open on Saturday the two
weekends before the statewide primary and general election. Paper late reports can be
viewed there on those weekends and electronic reports are posted immediately on its
website.

In addition, we contacted the filing offices in San Diego, Los Angeles, Santa
Monica, San Francisco, and Sacramento to ask about their procedures for handling late
contribution and late independent expenditure reports and try to gather information to
assist in determining what impact the proposed change might have. (Note that the
information below does not represent the official position of the local jurisdictions on the
proposed change.)

In San Diego, there is no online disclosure yet, and the clerk’ s office is closed on
weekends before the election. San Diego stated that anything that is faxed after 5 p.m. on
Friday is not time-stamped until Monday morning. They thought that postponing
weekend filings would not delay disclosure much. Presumably many of the smaller cities
and counties that do not have online campaign disclosure would have procedures similar
to San Diego.

Los Angeles City Ethicsis generaly closed the weekends before the elections, but
sometimes if there is a very competitive race, they comein. For example, in an election
when there was a competitive mayoral election and lots of open seats, they camein.

They receive hard copy late reports and summarize the information from the late reports
on their website. Late reports filed on the weekend are updated on the website Monday
morning. They receive about 99 percent of their late reports by fax, and the rest by
messenger. They observed that the press is aways interested in the late independent
expenditure reports near the election.

The clerk’s office in Santa Monicais closed on the weekends. When late reports
are faxed over the weekend, they enter them in the data base for the website and put them
out in notebooks for the public first thing Monday. They received many late contribution
reports and late independent expenditure reports in the last election. If the reports came
in on Monday instead of over the weekend, they thought they would probably still get
disclosure out on Monday, depending on how many reports there were. When the late
reports are coming in, they give them top priority.

At the San Francisco Ethics Commission, someone comes in the two weekends
before the e ections to make the late contribution and late independent expenditure
reports information available on their website within 24 hours of receipt. They receive
the late reports by faxes and manually enter the data onto their website. They noted that
in the past March election, they received over $60,000 in reported activity on late
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contribution and late independent expenditure reports on the weekend before the election,
and probably even more on the weekend before that. They have over 7,000 visits a day
to their website. They think the 24-hour disclosure is valuable.

In Sacramento, the city clerk’s office was closed on the weekend in the last two
elections. Sacramento has online campaign disclosure. They receive the late reports by
fax or messenger and physically input the data for their online system. They stated that if
an election were hotly contested, they might have someone come in and post the late
reports on their website.

Conclusion. Staff concludes that the Commission has the statutory authority to
apply the weekend/holiday extension to late reports and election cycle reportsiif this
change would not impair the heightened disclosure goals of those statutes.

Staff does not have a consensus recommendation on the change. The Technical
Assistance Division is supportive of the change as a small, practical measure that would
assist filers. The Enforcement Division opposes the change because it would complicate
the late reports filing rule, as discussed above. The Legal Division is neutral. We think
Ms. McAndrews argument about filing with city and county clerk’s offices that are
closed is very strong, but have some reservations about the change given the express
24-hour time period stated in the statute and the fact that a few jurisdictions use the
weekend disclosure.

If the Commission decides to apply the weekend holiday extension to late reports,
except the weekend prior to the election, staff recommends that it add the election cycle
reports to regulation 18116 and have the same rule apply to those.

With respect to the regulatory language attached as Appendix 1, Option A is the
language originally proposed by Ms. McAndrews. Option B also embodies Ms.
McAndrews change, stating it in the affirmative and including election cycle reports. To
retain the current 24-hour rule for late reports, the Commission would make no change.

Appendices

Appendix 1 - regulatory language

Appendix 2 - Ms. McAndrews L etter to the Commission dated March 8, 2002
Appendix 3 - late contribution report and late independent expenditure report



